
SUPREME COURT OF FLORIDA

CASE NOS.:   SC00-2346, SC00-2348 & SC00-2349

PALM BEACH COUNTY vs. KATHERINE HARRIS, ETC.,
CANVASSING BOARD ET AL.,

VOLUSIA COUNTY vs. MICHAEL MCDERMOTT,
CANVASSING BOARD ET AL.,

FLORIDA DEMOCRATIC PARTY vs. MICHAEL MCDERMOTT,
ET AL.

_________________________________________________________
__
Petitioners/Appellants Respondents/Appellees

RESPONSE TO
INTERVENOR GEORGE W. BUSH’S MOTION FOR

LEAVE TO FILE RESPONSE IN OPPOSITION TO REPLY BRIEF

This is the response of Intervenors/Appellants Al Gore, Jr., and the

Florida Democratic Party to the Motion of George Bush for Leave to File a

Response to the Reply Brief.

Today’s submission by Governor Bush asks this Court to delay the

resolution of the issue of the appropriate standard to be employed in manual

recounts – while at the same time complaining that the Secretary of State’s

certification should proceed immediately because any delay may prejudice

adequate time for a contest.
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The issue of the appropriate standard was squarely raised by Petitioner

Broward County Canvassing Board in its brief filed on November 18, 2000 (the

day before Governor Bush filed his brief).  That  brief specifically discussed the

“two-corner” rule then applied by the Canvassing Board and Circuit Judge

Miller’s oral rejection of that rule as “too restrictive” because “the totality of the

ballot must be considered to determine the will of the voter behind each ballot.”

Broward County Canvassing Board Br. at 9-10 (fn. omitted).  The Board’s brief

explicitly stated that “the Board seeks specific direction from this Court as to

the validity of the two-corner rule.“  Brief at 10.  The issue also was discussed

in our Initial Brief (e.g.,  pages 14-15)filed November 18, discussed again in our

reply filed November 19, and raised at oral argument by both the Court and the

parties on November 20.  At no time before today did Governor Bush’s

counsel suggest that the issue was not properly before the Court or should not

be resolved promptly.

On the contrary, Governor Bush’s counsel (and counsel for the Secretary

of State) argued strenuously that the application of different or inconsistent

standards raised serious constitutional problems – problems that Governor

Bush now asks this Court to ignore. 
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The issue is one of law appropriate for determination by this court in

the All Writs proceeding (Case No. SC 00 -2346), at least.  It does not

present factual issues.  That claim is George Bush’s use of the time honored

device of “parade of horribles” to avoid this Court addressing this very

important issue in the manual recounts.  The issue requires the Court to

articulate a legal standard to be applied by county canvassing boards. 

“[S]ubstantial compliance with statutory requirements for marking ballots is

ultimately [a] judicial question.”  State v. Williams, 120 So. 310, 311 (Fla.

1929).  This is the necessary result of the Court’s ultimate duty to “prevent

the thwarting of the will of the electors either by fraud or by common

mistakes honestly made.”  Barber v. Moody, 229 So. 2d 284,286 (Fla. 1st

DCA, 1969).  The standard is not only an issue of law but a critical issue

requiring final and state wide determination by this Court.

Governor Bush’s argument that it is already now too late to file a

contest (i.e., that the latest date was yesterday, November 20)

(a) ignores the ability of the courts to expedite the consideration of

any contest in light of the unusual circumstances of the federal

deadline, and 
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(b) ignores the ability of any party to proceed with a contest as to

all previously certified results (i.e., all results except the

manually recounted vote changes ) now.

We continue to urge the Court that the proper balance between the

need to have votes cast properly counted and the need to have Florida’s

electors selected by December 12 is to order the manual recounts to be

completed within a week of this Court’s decision and order, to provide a

uniform standard for the county canvassing boards to apply, to require the

Secretary of State to certify official results that include the results of the

manually counted votes, to permit any proper party to contest the returns

certified to date (i.e., the November 14 returns of all 67 counties), and to

permit the expedited contest of the manually counted votes as soon as they

are certified.

Respectfully submitted this ______ day of November, 2000.

______________________ ________________-
John D.C. Newton, II David Boies
Florida Bar No. 0244538 Boies, Schiller & Flexner LLP
Berger Davis & Singerman 80 Business Park Dr., Ste., 110
215 South Monroe Street, Suite 705 Armonk, New York   10504
Tallahassee, Florida   32301 Telephone:   914/273-9800
Telephone:   850/561-3010 Facsimile:    914/273-9810
Facsimile:    850/561-3013

Counsel for Albert Gore, Jr. and the Florida Democratic Party
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______________________________
Andrew J. Pincus
c/o Gore/Lieberman Recount Comm.
430 South Capital Street
Washington, D.C. 20003
Telephone: (202) 383-5317 
Facsimile:  (202) 383-5414

Counsel for Albert Gore, Jr.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of foregoing has been furnished by
United States Mail, hand delivery, or facsimile this ________ day of
November, 2000 to the following:

Frank B. Gummey, III
Assistant County Attorney
123 West Indiana Avenue
DeLand, FL   32720-4613

Tura Schnebly
Assistant County Attorney
123 West Indiana Avenue
DeLand, FL   32720-4613

Michael D. Crotty
Crotty & Bartlett, P.A.
1800 W. Internat’l Speedway Blvd.
Building 2, Suite 201
Daytona Beach, FL   32314

Daniel D. Eckert
Volusia County Attorney
123 West Indiana Avenue
DeLand, FL   32720-4613

Mark Herron, P.A.
301 South Bronough Street
Suite 200
Tallahassee, FL   32301

Douglas A. Daniels
523 North Halifax Avenue
Daytona Beach, FL   32118

Jonathan Sjostrom
215 South Monroe Street, Suite 610
Tallahassee, FL   32301

Deborah Kearney, General Counsel
Florida Department of State
400 South Monroe Street, PL 02
Tallahassee, FL   32399
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Bill L. Bryant
Harry O. Thomas
P. O. Box 1877
Tallahassee, FL   32302

Barry Richard
Greenberg Traurig
101 East College Avenue
Tallahassee, FL   32301

Terrell C. Madigan
Harold R. Mardinborough, Jr.
P. O. Box 2174
Tallahassee, FL   32302

Harold McLean, Senior Attorney
Agriculture & Consumer Services
515 Mayo Building
407 South Calhoun Street
Tallahassee, FL   32399

Donna E. Blanton
Joseph P. Klock, Jr.
Steel Hector & Davis
215 South Monroe Street, Suite 601
Tallahassee, FL   32301-1804

Robert A. Butterworth
Attorney General
Plaza Level 1, The Capitol
Tallahassee, FL   32399-1050

Mitchell W. Berger
Berger Davis & Singerman
350 E. Las Olas Blvd., Suite 1000
Tallahassee, FL   33301

W. Dexter Douglass
Douglass Law Firm
211 East Call Street
Tallahassee, FL   32302

David Boies
Boies, Schiller & Flexner LLP
80 Business Park Drive, Suite 110
Armonk, NY   10504

Benedict P. Kuehne
Sale & Kuehne
100 SE 2nd Street, Suite 3550
Miami, FL   33131-2150

The Honorable Terry P. Lewis
Circuit Judge
Second Judicial Circuit of Florida
Room 265-A
Leon County Courthouse
Tallahassee, FL   32301

John D.C. Newton, II
Berger Davis & Singerman
215 South Monroe Street, Suite 705
Tallahassee, FL   32301

Dave Lang
Clerk of Circuit Court
Leon County Courthouse
301 South Monroe
Tallahassee, FL   32301
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Jon S. Wheeler, Clerk
First District Court of Appeal
State of Florida
301 Martin L. King Jr. Boulevard
Tallahassee, FL   32399-1850

Karen Gievers
524 East College Avenue
Tallahassee, FL   32301

Ronald G. Meyer
Meyer and Brooks, P.A.
2544 Blair Stone Pines Road
Tallahassee, FL   32302

Beverly A.  Pohl
Broward Financial Centre
500 East Broward Blvd., Ste. 1930
Ft. Lauderdale, FL   33394-3092

Andrew Mcmahon
Palm Beach County Attorney Office
301 N Olive Avenue, Suite 601
West Palm Beach, FL  33401-4705

James C.  Mize Jr.
301 North Olive Avenue, Ste. 601
West Palm Beach, FL  33401-4705

Gordon P.  Selfridge
7281 Pioneer Lakes Circle
West Palm Beach, FL   33413

Victoria Lynn Weber
Steel Hector & Davis
215 South Monroe Street, Ste. 601
Tallahassee, FL   32301

Kerey M.  Carpenter
P.O.  Box 16032
Tallahassee, FL   32317

Cecile Dykas
Attorney General’s Office
110 SE 6th St., Floor 10
Fort Lauderdale, FL   33301

George Waas
Department of Legal Affairs
400 S Monroe Street, # Pl-01
Tallahassee, FL   32399

Patrick Lawlor
Scott Young Law Office
1701 W. Hillsborough Boulevard
Suite 203
Deerfield Beach, FL   33442

Andrew Meyers
Broward City Attorney Office
115 S. Andrews Ave., Suite 423
Fort Lauderdale,  FL   33301

William R.  Scherer, Jr.
Conrad Scherer & Jenne
P.O. Box 14723 
Fort Lauderdale, FL   33302

Marcos D.  Jimenez D’Clouet
White & Case
200 S. Biscayne Blvd., Suite 4900
Miami, FL   33131

Mark A.  Cullen
Szymoniak & Ridge
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2101 NW Corporate Blvd #415
Boca Raton, FL   33431

Tamara Scrudders
County Attorney’s Office
115 S. Andrews Ave., Suite 423
 Fort Lauderdale, FL   33301

Edward Dion
Office of the City Attorney
115 S Andrews Ave.,  Suite 423
Fort Lauderdale, FL   33301

Samuel S. Goren
3099 S Commercial Blvd, #200 
Fort Lauderdale, FL   33308

Michael D.  Cirullo
3099 E. Commercial Blvd., #200
Ft. Lauderdale, FL   33308

Kendall Coffey
Coffey Diaz & O’ Naghten
2665 S. Bayshore Dr., Suite 200
Miami, FL   34653
 
Gary M.  Farmer
Gillespie Goldman Et Al.
6550 N Federal Highway, Suite 511
Fort Lauderdale, FL   33308

Norman M.  Ostrau
County Attorney’s Office 
115 S. Andrews Avenue, Suite 423
Fort Lauderdale, FL   33301

Henry Handler

Weiss & Handler
2255 Glades Road, Suite 218A
Boca Raton, FL   33431

Jose Arrojo
State Attorney 11th Circuit
1350 NW 12th Avenue 
Miami, FL   33136

___________________________
Attorney


