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| NTRODUCTI ON

Thi s is t he initial bri ef on t he merits of
petitioner/defendant M chael Consiglio on conflict jurisdiction
fromthe Fourth District Court of Appeal.

Citations to the record are abbreviated as foll ows:

(R) - Clerk’s Record on Appea

(T) - Trial Transcript
(SR 1) - Sentencing Transcri pt

(SR 11)- Transcript of Petitioner’s Taped Statenent



STATEMENT OF THE CASE AND FACTS

Petitioner relies on the Statenment of the Case and Facts as

found in his Initial Brief on the Merits.



PO NT |

PETI TI ONER' S DUAL CONVI CTI ONS FOR CARJACKI NG
AND ROBBERY VI OLATE DOUBLE JEOPARDY

Respondent does not address petitioner’s argunment that one

conti nuous application of force, as occurred here, shouldresult in

only one robbery conviction (or carjacking, a specific form of

robbery). Respondent engages i n no anal ysis of this proposition,
and instead relies on the “analysis” contained in two cases:

Sinboli v. State, 728 So.2d 792 (Fla. 5th DCA 1999), and Snart v.

State, 652 So.2d 448 (Fla. 3d DCA), rev. denied, 660 So.2d 714

(Fla. 1995). But these decisions do no nore than state the facts
of the case and t hen concl ude t hat two convi ctions are appropri ate.
No reasoning is given, and respondent makes no attenpt to renedy
this deficiency.

Next, respondent argues that petitioner’s claim should be
deni ed as unpreserved. Respondent acknow edges that there are
cases hol ding t hat doubl e jeopardy clainms are fundamental error,

but respondent does not cite or discuss them See e.g. State v.

Johnson, 483 So.2d 420, 422 (Fla. 1986); Novaton v. State, 634

So.2d 607 (Fla. 1994); Lippman v. State, 633 So.2d 1061 (Fl a.

1994); Gene v. State, 702 So.2d 510 (Fla. 3d DCA 1997) (en banc);

Austin v. State, 699 So.2d 314 (Fla. 1st DCA 1997) (en banc). The

bedrock of these decisions is the United States Supreme Court

decision in Benton v. Miryland, 395 U. S. 784, 794-96, 89 S.Ct.

2056, 2062-64, 23 L.Ed.2d 707 (1969), which held “that the right



not to be twice placed in jeopardy is ‘fundanmental.’” See State v.

Johnson, supra, 483 So.2d at 421; Austin, supra, 699 So. 2d at 315.

Respondent argues that doubl e jeopardy cl ai ms shoul d not be
consi der ed fundanental error because t hey are anal ogous to noti ons
for judgnment of acquittal. But even judgnent of acquittal issues
can be fundanmental error. For exanple, a conviction is
fundament al | y erroneous when the facts affirmatively proven by the
state do not constitute the charged of fense as a matter of | aw. See

Troedel v. State, 462 So.2d 392, 399 (Fla.1984); K.A.N. v. State,

582 So.2d 57, 59 (Fla. 1st DCA 1991); Harris v. State, 647 So.2d

206, 208 (Fla. 1st DCA 1994); Johnson v. State, 737 So. 2d 555, 556

(Fla. 1st DCA 1999). In the instant case, the state’s evi dence
affirmati vel y proves one conti nuous application of force. Hence,

only one conviction should stand. This court should reverse.

PONT 11

PETI TIONER' S CRI ME FELL W THI N THE “W NDOW
PERI OD DURI NG WHI CH THE 1995 GUI DELI NES WERE
I N VI OLATI ON OF THE “ SI NGLE SUBJECT” RULE OF
THE FLORI DA CONSTI TUTI ON

Respondent argues that this court should decline to address

this issue because it i s not the i ssue upon which jurisdictionis



based, even t hough this court has t he power and authority to do so.

Fla. R App. P. 9.040(a). See e.qg., Doctor v. State, 596 So.2d

442 (Fla. 1992). Respondent argues that the cl ai mwas not properly
raisedinthetrial court or district court, even though the error

is deenmed fundanental. See Heggs v. State, 759 So.2d 620

(Fl a. 2000) (hel d chapter 95-184, Laws of Florida, violates single
subject rule of the Florida Constitution, and any sentence
illegally inposed thereunder constitutes fundanmental error).
Respondent states that it di sagrees with petitioner’s cal cul ati ons,
but does not state wherein the disagreenment |ies. Fi nally,
respondent concedes that if this court chooses to address the
i ssue, the case should be remanded to the trial court to cal cul ate
a new scoresheet. Confident in his scoresheet calculations,

petitioner will accept this concession.



CONCLUSI ON

Petitioner respectfully requests this Court to set aside

petitioner’s conviction for robbery and remand for resentencing.

Respectfully subm tted,

RI CHARD JORANDBY

Publ i ¢ Def ender

15th Judicial Circuit of Florida
Crim nal Justice Building

421 Third Street\6th Fl oor

West Pal m Beach, Florida 33401

(561) 355-7600

Paul E. Petillo
Assi st ant Public Defender

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a copy hereof has been furnished to
James Carney, Assistant Attorney General, 1655 Pal m Beach Lakes
Bl vd, Suite 300, West Pal mBeach, Florida 33401 by courier this 14th

day of August, 2000.

Attorney for M chael Consiglio



