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PREFACE
Inthis brief, the Florida Departnent of Transportation
wll be referred to as “DOT”, or as “Petitioner”. Respondent,
Angel o Juliano, will be referred to as such, or by nane. An cus

Curi ae, The Acadeny of Florida Trial Lawers, will be referred
to as “the Acadeny”. The Florida District Court of Appeal,
Third District, wll be referred to as “the DCA". Unl ess

ot herwi se noted, references to the Florida Statutes shall be to

Vi



the 1991 edition of those statutes. References to Petitioner’s
brief on the nmerits will be by the synbol “PB”, followed by the
page cited to. Ref erences to the Appendi x which acconpanies
this brief will be by the synbol “A”, followed by the page cited

t o.
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STATEMENT OF THE CASE AND THE FACTS

The Acadeny adopts the statenent of the case and of the
facts in Respondent’s brief on the nerits. The Acadeny’s
argument wil| be confined to the issue involving the
construction and application of the provisions of 8440.11(1),
Fla. Stat. The Acadenmy will not address the |law of the case

i ssue raised by Petitioner.



SUMVARY OF ARGUMENT

Section 440.11(1), Fla. Stat. is the portion of the
wor kers’ conpensation |aw which provides inmmunity from conmon
law tort clains to enployers and enployees responsible for
injury to anot her enpl oyee, when the injury occurs in the course
and scope of the enployment. There are three exceptions to the
rule of immunity of enployees: (1) when a fellow enployee
causes injury as a result of wllful and wanton disregard,
unprovoked physical aggression, or gross negligence; (2) when
the negligent enployee and the injured enployee are assigned
primarily to unrelated works in private or public enploynent;
and, (3) when a nmanager causes injury to an enployee as a result
of conduct which is a violation of |aw

DOT wi shes for this court to blend these three
exceptions to require that, in order to qualify to pursue a
cl ai munder the unrel ated works exception, the injured enpl oyee
must prove the responsible enployee was guilty of nore than
sinple negligence. DOT insists that the injured enpl oyee nust
prove the conduct required of a “fellow enployee in exception

(1), or the cul pable conduct of a nmanager in exception (3).



This position contorts the | anguage of a statute which
is clear onits face. The legislature’s use of the disjunctive,
“nor”, is a clear indication that clause (2) of the exceptions
was intended to be separate and distinct from the “fellow
enpl oyee and managerial exceptions. Were DOT’s proposed
construction accepted, then the unrel ated works exception woul d
be nere surplusage. That would nullify the |egislative intent
clearly expressed in the statute.

The Acadeny feels the statutory |anguage is clear.
However, should this court find anmbiguity, other rules of
construction dictate the sane result. This provision is a
l[imted restoration of the access to the courts of injured
enpl oyees in this state. As such, there is a constitutiona
i nperative to make that access as free as possible. As both a
renmedi al statute and one in derogation of the commopn law, it
must be strictly construed to provide the less restrictive and
more favorable construction to the enployee. Finally, a
previ ous version of the |anguage of what becane the unrel ated
wor ks exception denonstrates the legislature’s intent to make
this |limted restoration of comon l|law rights free of the
strictures advocated by DOT.

DOT’ s “institutional negligence” argunment is m spl aced

in a setting where the jury determ ned the negligence of five



named i ndi viduals caused Juliano’s injury. |In addition to the
reasons set forth, above, since the DOT “supervisors” who were
found to have negligently caused Juliano’s injury did not
supervise him the cul pable conduct standard of exception (3)
woul d not apply to Juliano’s claim Because of the set off
provi sions of 8768.76(1), Fla. Stat., the only way Juliano
receives a “double recovery” is if DOT failed to raise and prove
that affirmati ve defense at trial.

Nothing in DOTI’s brief makes a cogent case for
construing the statute as DOT wishes it to be construed. The
action of the DCA should be affirnmed and the petition for review

di sm ssed as inprovidently granted on this issue.



DOT’ S READI NG OF THE EXCEPTI ON PROVI SI ONS OF
8440. 11(1), FLA. STAT., | GNORES THE RULES OF
GRAMVAR, USAGE AND STATUTORY CONSTRUCTI ON TO
BLEND CONCEPTS WHI CH HAVE SEPARATE AND

DI STI NCT EXI STENCES.

ARGUMENT

A. INTRODUCTION

DOT's mix and match approach to the exceptions to the immunity
provisions of the workers’ compensation law, if accepted by this court, would go
a long way toward eviserating the limited restoration of common law rights to the
injured employees of this state, represented by the unrelated works provision of
the statute. The construction which DOT espouses ignores the plain meaning
of the statute based on correct grammatical usage which dictate discharge of the
petition for review as improvidently granted on this issue.

B. THE FACTUAL BACKGROUND

DOT concedes this cause arose out of an injury to Respondent in 1991 as
a result of a defect in the floor of a DOT weigh station. Juliano was employed by
the Department of Corrections and was supervising a crew of prisoners cleaning

the DOT facility when he tripped over defective flooring [PB2-3]. Lieutenant



Colonel McPherson, apparently a high official in the DOT administration, testified
that every person from his (McPherson’s) position in Tallahassee to the individual
in contact with the local maintenance people, was responsible for the safety of
persons on the premises of the weigh station [PB8]. DOT had actual notice the
defect in the floor was an unsafe condition, since the attempts to correct the
condition extended over a period of almost one year before Juliano’s injury [PB9-
10].1

DOT conplains that no individuals were naned as persons
responsi ble for Juliano’s injury [PB3, 5, 6]. However, the
jury’s interrogatory verdict found negligence on the part of
five individuals which proximately caused Juliano’s injury
[ PB12] . The DCA approved these findings in Dept. of

Transportation v. Juliano, 744 So.2d 477 (Fla. 3d DCA 1999).

C. THE STATUTORY BACKGROUND

Thi s proceeding deals with the application of the unrel ated
wor ks exception to the enployer’s immunity from tort clains

provi ded by 8440.11(1), Fla. Stat. Only a handful of cases have

tof all of the affirmative defenses asserted by DOT at the
various trial-level incarnations of this action, the question of
pl anni ng versus operational functions sovereign immunity was
never an issue on appeal.



consi dered this statutory provi sion, which has been descri bed as

unique to the State of Florida. See, Turner v.

PCR, Inc., 732 So.2d 342 (Fla. 1%t DCA 1998). This court’s only
review dealt with a question involving the interplay of this
provi si on and 8768. 28(9)(a), Fla. Stat., when the i njured person
was engaged in public enploynent. See, Hol mes County School

Board v. Duffel, 651 So.2d 1176 (Fla. 1995). Thus, the

guestions raised in this proceeding are issues of first
i npression in this court.

After providing that enployers and fellow enployees who
cause injury to anot her enployee on the job are i mune fromtort

liability, 8440.11(1), Fla. Stat., provides in pertinent part:

...Such fell owenpl oyee i Mmunities shall not
be applicable to an enpl oyee who acts with
respect to a fellow enployee with wllful
and want on di sregard or unprovoked physi cal
aggression or wth gross negligence when
such acts result in injury or death or such
acts proxi mately cause such injury or death,
nor shall such immunities be applicable to
enpl oyees of the sane enpl oyer when each is
operating in the furtherance of t he
enpl oyer’s business but they are assigned
primarily to unrelated works within private
or public enploynment. The sanme imunity
provi si ons enj oyed by an enpl oyer shall al so
apply to any sole proprietor, partner,
corporate officer or director, supervisor



or other person who in the course and scope
of his duties acts in a nmanagerial or policy
maki ng capacity and the conduct whi ch caused
the alleged injury arose within the course
and scope of said nanagerial or policy
maki ng duties and was not a violation of a
| aw, whether or not a violation was charged
by which the maxi mum penalty which my be
i nposed exceeds 60 days inprisonnent as set
forth ins. 775.082 [e.s., Al].

Thi s | anguage provi des t hree separate exceptions tothe
i mmunity provision, dealing with fellow enpl oyees: (1) where a
fellow enployee acts wth wllful and wanton disregard,
unprovoked physical aggression, or gross negligence, to cause
injury; (2) where the enpl oyee causing the injury is engaged in
“works” unrelated to that of the injured enployee; and, (3)
where a manager acting in a managerial or supervisory capacity
engages i n conduct which is a violation of |aw and causes injury
to a subordinate (or fellow manager).

The DOT wi shes for this court to blend these distinct
exceptions to require a finding of cul pable or unl awful conduct
by the fell ow enpl oyee or manager as a predicate for recovery
under the unrel ated works exception. As the trial court and the
DCA inmplied in rejecting this position, this goes too far

The unrelated works exception |anguage was included in
8440.11(1), Fla. Stat., in Chapter 78-300, Laws of Florida [A2].?
There is scant legislative history which deals with this
| anguage. Neither a nmenorandum of |egislative intent [A5]; any
of the staff analyses [A6, 10, 13]; nor an unsigned, undated
“summary” [Al7] discusses the reasons for the inclusion of this

The manageri al / supervi sory cul pability standard was i ncor por at ed
into the statute by Ch. 88-284, 82, Laws of Fl a.

8



exception into the statute. The Acadeny has | ocated a copy of
an earlier incarnation of the exception [A9], which will be
di scussed in detail in subsection E, below

D. THE PLAIN MEANING OF THE STATUTE REQUI RES REJECTI ON OF

DOT” S POSI T1 ON

The intent of the legislature is of primary inportance in
the judicial construction of a statute. See, Tyson v. Lanier,
156 So.2d 833, 836 (Fla. 1963). This intent nmust be determ ned
fromthe plain | anguage of the statute. See, SRG Corp. v. Dept.
of Revenue, 365 So.2d 687, 689 (Fla. 1978). When that | anguage
is so plain and unambi guous as to fix the |legislative intent and
admt of but one neaning, courts construing it my not depart
fromthe plain and natural | anguage enpl oyed by the | egi sl ature.
See, State v. State Racing Conmmin., 112 So.2d 825, 828 (Fla.
1959). Inthis regard, the legislature is conclusively presuned
to have a working know edge of the English |anguage. See
Florida State Racing Commin. v. MlLaughlin, 102 So.2d 574, 575
(Fla. 1958).

The crux of the problem with the construction which DOT

advocates is the |l egislature’s use of the word “nor” to separate
the first exception clause which deals with wllful or
intentional conduct from the second clause, which deals with

unrel ated worKks. The nmanageri al /supervisory standard of

cul pability is contained in a separate sentence in subsection



(1). The writer has been unable to |l ocate any Fl ori da deci sions
whi ch construe the word “nor”.

There are two out-of-state cases which deal with statutory
construction of this word. In MCoy v. Wal ker, 876 S.W2d 252
(Ark. 1994), the issue involved construction of the word “nor”
used in a statute relating to honestead rights in a decedent’s
home. The court found “nor” to be a disjunctive, and it was
“...clear the legislature intended to nmark separate categories
[e.s., 876 S.W2d at 254]. In Barasch v. Pennsylvania Public
Utility Commin., 532 A 2d 325 (PA 1987), the phrase *...shal
not be made a part of the rate base nor otherw se included in
the rates charged...” [532 A.2d at 328] was construed. The
court found this |anguage to prohibit the wutility from
recovering costs of cancelled plants either by making the cost
a part of the rate base, or as operating expenses, holding to do
ot herwi se would require treating the clause beginning with “nor”
as surplusage [532 A 2d at 332].

Webster’s New Twentieth Century Dictionary (2d Ed. 1979)
defines the term as:

...And not, and not either; usually as the
second of the correlatives, neither...nor,
implying negation of both parts of the

statenment... [enphasis in the original, at
p. 1221; Al8].

10



The Random House College Dictionary (Rev. Ed. 1982)

offers this definition:

1. (Used in negative phrases, esp. after
neither, to introduce the second nenber in a
series or any subsequent nmenber)...2. (Used

to continue the force of a negative, as no,

not, never, etc., occurring in a preceding

clause)...[enphasis in the original at p.

906; A19].

The use of this word by the legislature clearly
del i neates two separate and distinct exceptions to the imunity
provi sion, not additive phrases of one exception as 1is
mai nt ai ned by DOT. Simlarly, the separate sentence giving
managerial immunity unless a violation of law is involved is
separate and distinct from the two exception clauses that
precede it. What the legislature <clearly intended as
di sjunctive exceptions to the inmmunity provision (intentiona
conduct, unrelated works, and violation of |aw by a nanager),
DOT wants this court to conmbine and hold that the only exception
to the immunity provision occurs where the enployee has been
injured by a “fellow enployee guilty of wllful and wanton
di sregard, unprovoked physical aggression, or gross negligence
and where the two enpl oyees are enployed in unrelated works. If
a manager is involved (as DOT incorrectly asserts to be the case

here), then, in DOT's universe, the manager nust have vi ol at ed

the law to cause injury to a fellow enployee engaged in

11



unrel ated works. This creative construction of the statutory
| anguage cannot be what the | egislature intended.

In this case, the statutory language is clear. Both
the judicial constructions of the word “nor” and the dictionary
definitions reveal the legislative intent to have been that the
unrel ated works exception appearing after the word “nor” is a
separate and distinct basis of avoiding the immunity provisions
of the statute when the injury is caused by another enployee of
t he sanme enployer. |If the legislature had intended to require
the type of conduct necessary under the fellow enpl oyee and
manageri al exceptions, it would not have had to even incl ude the
unrel at ed wor ks exception, since the other two provisions woul d
have covered all possibilities. To adopt the construction which
DOT advocates woul d nmerge separate categories ( McCoy) and reduce
the unrel ated works exception to the nmere surplusage condemed

by the court in Barasch.

Wth reference to the DOT’s argunment concerning
manageri al enpl oyees, the unrelated works exception does not
make di stinctions between managenent and rank and fil e enpl oyees
that are nade in the preceding clause (fellow enpl oyees) and the
succeedi ng sentence (nmanagerial enployees). This is perfectly
| ogi cal because if a supervisor of the enployer is guilty of

negli gence which causes injury to one enployed in unrelated

12



wor ks, by definition the tortfeasor could not have been the
manager of the injured enployee. DOT' s strained construction of
this statutory provision nust be rejected.

To the sanme effect is the legislature’s use of the
qualifying adjective “fellow in the first exception involving
a non-managerial enployee’s wllful and wanton disregard,
unprovoked physical aggression or gross negligence. The
| egislature’s om ssion of this adjective in the unrel ated works
clause is significant. This makes compn sense, though. If two
enpl oyees are engaged i n unrel ated works, they can’t be “fell ow
enpl oyees in the sense of enployees who work side by side, day
in and day out.

E. STATUTORY AMBI GUI TY CONCERNS AND STATUTORY CONSTRUCTI ON

The Acadeny maintains that the clear |anguage of the
statute requires that DOT's construction be rejected. I f,
however, this court finds the statutory |anguage to be
anmbi guous, then other rules of construction dictate the sane
resul t, upholding the | ower court’s determ nation of this issue.
The legislature’s action in creating linmted exceptions to the
bl anket imunity provisions of 8440. 11(1), Fl a. Stat.,

constitutes a partial restoration of this state’s injured

13



enpl oyees’ access to the courts. Article 1, 820 of the Florida
Constitution’ s Declaration of Rights sets forth this right:
The courts shall be open to every person for

redress of any injury, and justice shall be
adm ni stered wi thout sale, denial or delay.

Commenting on this provision contained in the pre-1968
formof the Florida Constitution, this court observed:

The dom nant principals proclained in the
(Decl aration of Ri ght s) are paranmount

i nsuperable comands to all governnental
officers, tribunals, boards, comm ssions or
ot her agenci es or functionari es, who

exerci se delegated power or authority or
duty, whether under the form of I|law or
procedural, or not, and whether state,
county, district, nmunicipal or other nature
or character, and whether |egislative,
executive, j udici al, adm ni strative,
muni ci pal, mnisterial, or other nature or
character. State v. Wodruf, 184 So. 81, 84
(Fla. 1938).

The principal of free access inplies the right nust be

free of unreasonabl e burdens or restrictions. Any restrictions

thus placed nust be construed liberally in favor of the
constitutional right. See, G B.B. Investnents, Inc. v.
Hi nterkopf, 343 So.2d 899 (Fla. 3d DCA 1977). In a setting

where the | egi sl ature has deliberately provided for expansi on of
the constitutional right of free access to the courts in this
area, to accept the DOT’s tortured construction of the statutory

| anguage woul d ignore this constitutional inperative.

14



Since the workers’ conpensation law is renedial in
nature, any doubt as to statutory construction nust be resol ved
in favor of providing for injured workers. See, Broward v.
Jacksonville Med. Center, 690 So.2d 589, 591 (Fla. 1997). \Were
a provision is susceptible of disperate interpretations, the
court will adopt the construction which is nore favorable to the
enpl oyee. See, Henderson v. Saul Wil ker & Co., 138 So.2d 323,
327 (Fla. 1962). If this court gives any credence to DOT's
interpretation, clearly the nore favorable reading is that
advocated by the injured enpl oyee.

Since the workers’ conpensation lawis an enactnment in
derogation of the comon law, it nust be construed strictly.
See, Weathers v. Cauthen, 12 So.2d 294, 295 (Fla. 1943); Gice
v. Suwanee Lunber Mg. Co., 113 So.2d 742, 745 (Fla. 1959). The
court will presunme that such a statute was not intended to alter
common | aw other than by what is clearly and plainly specified
in the statute. See, Ady v. Anerican Honda Finance Corp., 675
So.2d 577, 581 (Fla. 1996).

In the absence of a clear intent to derogate

a common law right, it would ill beconme the
judiciary to do so by a construction which
could result in manifest injustice. Tr ai

Bui l ders Supply Co. v. Reagan, 235 So.2d
482, 485 (Fla. 1970).

15



Here, the |l egislature has reinstated conmon | aw rights
whi ch had previously been renmoved. This is certainly renedi al
| egislation which nust be liberally construed to effect the
|l egislature’s intent to allow injured enployees access to the
courts in limted circunstances. At the sane time, since the
wor kers’ conpensation law is in derogation of the common | aw,
t he court shoul d adopt an interpretation which allows the w dest
possi bl e access by injured enpl oyees consi stent with the general
inmunity provisions of the statute. The construction urged by
DOT contravenes both of these rules of construction.

The Acadenmy nmaintains that the statutory
meaning is clear and does not require resort to the |legislative

history of this section to resolve this issue. See, Aetna
Casualty & Surety Co. v. Huntington Nat’|l Bank, 609 So.2d 1315,
1317 (Fla. 1992). However, should this court determ ne the

statute to be anbiguous, the Ilegislative history of the
enact ment becones an i nportant nmeans of resolving the anmbiguity.

The | anguage of an earlier version of CS/SB 636 varies
from the | anguage which ultinmately became the unrel ated works
exception in significant ways. Instead of being a clause
separated fromthe fell ow enpl oyee excepti on by the word, “nor”,

the earlier formof the exception was contained in a sentence:

Provi ded, however, enployees of the sanme
enpl oyer may have a cause of action if each
IS oper ating in furtherance of t he
enpl oyer’s business but they are not
assigned to the sane job site or are

16



assigned primarily to unrel ated works within
private or public enploynent [A9].

The first significant difference is the use of the
“provi ded” | anguage, instead of, “nor”. “Provided” is defined
as: “on the condition or understanding (that)...” Black’ s Law

Dictionary, p. 1240 (7" Ed. 1999). This language is clearly not

as disjunctive as the use of the word, “nor”, to separate two
clauses stating two different exceptions to imunity, as used in
the final | anguage. The use of “may have a cause of action” is
a much | ess definite expansion of the right to a tort renedy
t han appears in the final version of the statute.

The predecessor |anguage also places an additional
qualification on the use of the exception which did not survive
the passage of the ultimate form of the statute. The “not
assigned to the sane job site” | anguage possi bly coul d have been
used to deny Juliano’s claimon the facts of this case.® The

di sappearance of this |anguage from the final version of the

statute is significant.

If the statute is anmbiguous, there is still authority
for construing the statute as the Acadeny proposes. The
om ssion fromthe final enactment of a bill of a clause which

*Fromthe facts set forth in the briefs, it is not clear to the
Acadeny whet her Juliano and his crew of prisoners worked on a
daily basis at the weigh station where the injury occurred.

17



had originally been included is strong evidence that the
| egislature did not intend that the omtted material be
effective. See, Mayo v. Anerican Agric. Chem cal Co., 133 So.
885, 887 (Fla. 1931). The amendnent which ultinmately becane the
unrel ated works exception in the 1978 statute was clearly
tailored to renmove indefinite |anguage to allow this clause to
stand al one as a separate and di stinct exception to the imunity
to clainms in tort of enployees of the same enpl oyer.

E. PETITIONER S "I NSTI TUTI ONAL NEG.| GENCE” ARGUMENT | S FLAWED

DOT argues it cannot be held responsible under the
unrelated works exception for its “sinple institutiona
negligence,” alleging this injury was a “failure of the system
to correct a potentially hazardous condition” [PB30]. The first
observation which nust be made about this is that institutions,
whet her public or private, can only act through the persons who
make up those organizations.* |In this case, the jury assessed

bl ane against five individual enployees of DOT. Two courts

‘Even in a setting of “institutional negligence”, individual acts
giverise to the claim Because of considerations of respondeat
superior and ability to pay a judgnent, the institution rather
than the individual is normally the defendant. Here, since the
state is only a defendant because of the provisions of 8768. 28,
Fla. Stat., the whole “institutional negligence” argunment does
not make nuch sense.

18



reviewing the jury’ s findings have found no factual basis to set
t hose findings aside. Thus, this is not the case of an
anor phous entity acting through anonynmous i ndividuals. W know
the identity of the negligent individuals because the jury told
us who they are.

Certainly a private institution my be found to be
responsi bl e because of the application of its policies and
procedur es has caused damage. This is not a case involving that
questi on. Here, the cause of action was foundationed on a
defect on the prem ses which the naned enployees in their
i ndi vi dual capacities did nothing to correct. Since the jury
advi sed who the negligent parties are, this is not a question of
institutional negligence.

DOT’ s argunent on this point also ignores the concept of
concurrent cause. Under that doctrine, it is not necessary that
t he negligence of individual DOT enpl oyees be the only cause of
the loss, only that it contributed substantially to producing
the injury.> DOT's statenment of the case and the facts does not
indicate this was ever an issue which was brought up in the

trial court.

See, for exanple, Florida Standard Jury Instruction 5.1(b).
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Under DOT’' s theory, the nore people who are negligent, the
|l ess the chances of recovery, since this would nean the
negli gence was “institutional”.® DOT seens to be saying that the
nore individuals which a governnental agency can prove were
negligent, the better their chance of showi ng “institutional
negli gence”. This cannot be what the |egislature intended. At
any rate, the argunent on this ground |acks any persuasiveness
in light of the jury's determnations as to the individual
responsibility for the injury.

G,  THE NEGLI GENCE OF “A SUPERVI SOR” DOES NOT HAVE TO BE
CULPABLE WHERE THE PERSON DOES NOT SUPERVI SE THE | NJURED

EVMPLOYEE
DOT argues that, since sone of the persons found to be
negligent were managerial, they are immune from suit, absent
cul pabl e conduct [ PB37]. This is another attenpt by DOT to
bl end t he unrel ated works exception with the managerial inmunity
provided in a subsequent and separate sentence in 8440.11(1),
Fla. Stat.
Here, Juliano was a Departnment of Corrections enpl oyee with
a conpletely different chain of command which probably did not
merge with DOT chain of command until it reached cabinet |evel

No one at the DOT was his supervisor. If a supervisor is
engaged in work unrelated to that of an enpl oyee whom he injures

6

DOT mai ntai ns, “the very nunber of DOT enpl oyees found negli gent
denonstrated that this was really institutional negligence, not
t he negligence of particular individuals [PB13].”
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but does not supervise, there is no basis to claimthe injured
enpl oyee nust show cul pable conduct of the supervisor as a
predi cate for recovery. As noted above, the unrelated works
exception does not distinguish between managerial and non-
manageri al enpl oyees engaged in the unrel ated works.

The absurdity of this argunment can be illustrated by this
exanpl e. In Department of Corrections v. Koch, 582 So.2d 5
(Fla. 1st DCA 1991), a DOT enployee was struck and killed by a
vehicle driven by an enpl oyee of the Departnent of Corrections.
The case was on appeal on the issue whether the unrel ated works
exception was abolished by the sovereign imunity statute.’
However, in DOT's universe, if the driver of the Departnent of
Corrections vehicle was a “supervisor”, the Personal
Representati ve of the deceased DOT enpl oyee woul d be required to
show cul pabl e conduct on the part of the negligent supervisor
before he could recover. Such a bizarre result cannot be
divined fromthe plain | anguage in this statute.

H. RESPONDENT W LL MAKE NO DOUBLE RECOVERY IF HI'S VERDICT IS

UPHELD

At every possible junctureinits brief, DOT has insinuated
that, if the jury s verdict in this case is upheld, Juliano wll
achi eve a “doubl e recovery”.? Even t hough whether or not Juliano
makes a doubl e recovery is not relevant to the determ nation of
any issue presently before this court, DOT throws the phrase out
at every opportunity, seemngly to poison this proceeding with
irrel evant material .

In the first place, the statenment is semantically

i naccurate, since the neasure of damages M. Juliano receives

The court determned the unrelated works exception was not
abol i shed by the sovereign immnity statute.

DOT mmintains that: “The end result of this case was that
Juliano was permtted a double recovery for his injuries” [PB2].
See al so references at PB15, 30, 33, 43.
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under the workers’ conpensation law is significantly different
from his damages in tort. It is to be devoutly hoped that,
absent considerations of conparative negligence or inadequate
i nsurance cover age, any plaintiff’'s tort recovery wll
significantly exceed his worker’s conpensati on recovery by nore
t han doubl e.

In the second place, DOT is apparently unaware of the
provi sions of 8768.76(1), Fla. Stat. which require that the
trial court “...shall reduce the ampunt of such award by the
total of all amounts which have been paid for the benefit of the
claimant, or which are otherw se available to him..” [If the
DOT did not have an affirmative defense invoking the set off
provi sions of the statute at trial, it should have. If it did,
it is disingenuous to cone before this court tal king of “double

recovery’”.



CONCLUSI ON

The plain | anguage of this statute differentiates the
unrel ated works exception to the general workers’ conpensation
immunity from the other exceptions relating to a fellow
enpl oyee’ s aggressi ve conduct, and a manager’s cul pabl e conduct.
Plain English requires that this court determne that the
unrel ated works exception does not require a showi ng of nore
t han nmere negligence on the other enpl oyee, or manager in order
to lay a predicate for recovery of tort damages.

The Acadeny respectfully requests that this court
determ ne that, since the DCA's actions were correct on this
i ssue, that reviewwas inprovidently granted. This court shoul d
affirm the DCA s determ nations concerning the application of
the unrel ated works exception to this controversy.

Respectfully subm tted,

Joseph H. Wl lianms, Esquire
Fl orida Bar No. 166106
TROUTMAN, W LLI AMS, | RVIN,

GREEN & HELMS, P. A.
311 West Fai rbanks Avenue

Wnter Park, Florida 32789

Tel ephone: 407/ 647-2277
Facsim le: 407/628-2986

Attorneys for Am cus Curiae
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