Flas)

o extend the time. Thig'being the case, - un-:
«der this defiurrer:ihere was & judgment on-
‘the - merits, and the -pléa :of res adjudicsta
‘was proper.:. There was no ‘voluntary dis-:
-mlssal .ef the cause on the part of the plain-:
tiff,  thoughiit-is recited that the demurrer;
-18 confessed:and the plaintiff allowed 30 days|
“to “file an ‘amended-declaration. Of course,’
when the demurrer was confessed, under the
;gronnds “assigned in ‘the demurrer which
“went to the merits, it was & confession on the,
‘part of the plaintiff that.the reasons assigh-
‘ed fn the.demurrer were sufficlent to defent
-the suit. As: was stated above, there was
‘no voluntary dfsmissal or agreement to dls-
miss;  but the demurrer, which went to the
merlta of the case, was confessed. This case
‘talla under the rule annouticed in the case of
Wedthersby v, Pearl River Lumbeyr 'Co., 88
_Miss. ‘535, 41 South. 65; ‘and the ‘confésslon
by the plaintiff of the demurrer “was & final
‘adjudication of what was ‘pléaded, or might
‘properly have been pléaded, {u the bill in
‘that cduse.” Straw v. Illrols Central R. R.
“Co., T3 Mlss. 348, 18 South. 847; Jacobs v,
‘Insurance Company, 71 Miss. 636, 15 South,
@39, et RN
Afftrmied, -
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1. ConsTrruTioNAL LAW—CONSTITUTION OF
UNITED BTATES—SUPREME Law,
The Counstitution of the United States, with-
‘in its limited sphere Is the supreme law of ‘the
land; and it is the duty of all officialy, whether
legislative, judicial, executive, administretive,
‘or ministerial, to so perform every official act as
not to violate the consatitutional provisions.
2. BaME. T : -
1- - The duty rests upon all courts, .state ,and
‘national, to guard, protect, and enforce gvery
right granted or secured 'by the Constitution of

the United States, whenever such rights are in--
.volved in aqyﬁ;oc_eeddi g befpre the .court and

“the "right is & properly claimed or as-

serted, H Do ! . .
““{Ed. Note.—For chses’in point, see Cent. Dig.
ivoﬁo, Constitutiongl Law, $ 42] © -+ -
8. Saun—HKQUAL ‘PROTECTION :OF LAws—CoR-
. BTITUTION OF JURIES. . ', ., .- oo
. Vhere & discrh Ipat}o,n bas been” made
against persons” becanse of ‘vace or color in a
stale statute or in any aciion of officials ‘there-
-under, in selecting, summéning, or Impanelin;
,Jurors, any pergon of the race go discriminat
against who is to be'tried ¢n a eriminal charge
“by'such jurorp may %roper'pmceedinss duly
- taken for that parpose have the statute or the
action taken:thereunder:annulled by. the court
..ag,being & denial by the state to the person so
_being tried of the equal; brotection of the laws,
in violation of the'fourtéenth amendment to the
Constitution of -the Tnited States.  This rule is
the law of the land, as determined by the Su-
. preme Court of the United States, acting with-
_in its judicial power. o
[Ed. Note.—For cazes in point, see Cent. Dig.

~¥ol, 10, Constitutional: Law, §§ 8041, 724.]
4. BamE. ) : ’
© ..'The wtatutéry providions of this state for
.selecting, summoning, and impaneling jurors do
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'not ' digeriminats, or -autborlze sny “dlserimina-
tion, against any gerson for jury duty becanse
.of race or color. 1t is the duty of the officers
¢harged with the administration or execution of
such statutory provisions to do iso-‘without vio-
lating the Constitotion of the XJnited ~States,
by discriminating against persons -on account of
race or color, or by other lllegal action, If in
.selecting, “dummoning, or  Impaneling jurors a
discrimination is made against any ecitizen on
account of race or color, such action {8 not au-
thorized by tl;é_ ntsh}te.ng ille; ta.ltil i;mi ‘dpon
proper ‘proceedings, duly taken at purpose,
shonld ge set aside-and annnlled.in toto..

- [Ed. Note.~For cases in point, see-Cent. Dig.
wol. 10, Constitutional Law, § T24.] .. .

B Sawm.: - - ¢, g F

The constitutional .zuarenty. of equal! pro-
tection of the lawe does not give to any. person
& right to a. jury composed in 'whole or'in part
-of his own or of any particular race;: but every
pergon being tried in a conrt .of justice is en-
titled to have a jury selected and summoned
without' illegal discrimination of any charadter,
"A large discretion is necessarily allowed the of-
ficers charged with the responsible: duty of se-
“lecting jurors. -This discretion. should be eare-
fully exerciged, go aa to aid in the proper admin-
istration of the law, by securing the best juries
-possible, i without illegal discrimination  against
-any citizen .of the state qualified. for jury duty
under the law, .

[lEd. Note.—For cases in point, see Cent. Dig.
vol. 10, Constitutional Law, § 724.] =~ .
6. EvipENCE — OFFICERS — PRESUMPTION OF
LAwruL PERFORMANCE OF DuUTY. ‘
’ - Where the statute of & state In its terms
-does not. abridge a dprivilege or immunity of
citizens of the United States, or. does not deny
to any person the equal protection of the laws,
the action of officizls in executing the provisions
-of such statute is presumed to be legal, When
illegal action by an official in the administration
or execution.of a valid statute is charged, such
. lilegal action should be duly, fproperly. directly,
and distinctly alleged, and, if not admitted by
.demurrer or otherwise, should be duly proven,
-or proof thereof duly offered, according to the
usual and. proper mode of procedure.in such
{Ed. Note—For cases in polnt, see Cent. Dig.
vo'i 20, Evidence, § 105.} ) R
T, SAME-—=WEIGHY AND BUFFICIERCY. -
Soction 1a-a Judien] proceedian It 5 freated
B on .in : & judicia g, it: rea
as received by consent...-When. go. admitted the
' testimony, if not illegal, shonld ‘be given all the
*probative ‘force that its'drdinaty meaning and
Jeffect will :afford.: 'Testimony ot -essentially 1)-

|- legal, .that, l8;received. without ébjection and is
1 net

n. any, way. controverted, should be given
all the p‘rn‘}ptive‘ force and offect that the mean-
h#: ‘ot thé 'testimony’ nattrally’ end ordinarily
.affords to-the mind, without: technical -require-
.ments or limitations, - . . - ' T
- [Ed. Note.—For ceses in point, see Cent. Dig.
wol. 20, Evidence, £§ 2424—3431.]

8 BAuR-PRESUMPTION OF LAWFUL PERFORM-
.*, ANCE oF DUTY—CONCLUSIVENESS,

- While the presumption is that the officers
‘have legally discharged their duty in melecting
and summoning the jurors under statutes that
do not authorize any illegal diserimination, yet
this s but a presumption that may be overcome
by evidence to the contrary upon a ehallenge to
the pane] of juries on the ground of illegal dis-
jerlmination in_pelecting the e8. When such
presumption iz overcome by uncontroverted
" testimony, and no eviderce is offered to show
there was no illegal "discrimination by the of-
“ficers in selecting and summoning the juries,
the challenge should be sustained. .

- {Syllabus by the Court) . ~, -~
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Brror to. Criminal Court of Record, Duval

Gounty, Samuel T, Shaytor, Judge. - )
.. 1. W. Montgoméry ‘wds convicted ‘of em-
beszlément, and he ﬁrl.ngs error, Reversed
.and remanded.

See 45 South. 813,

An information was ﬁied ln the crlmlnal.

: court of record for Duval county, Fla., charg-
ing the plaintiff in error with embezzlement of
_money held by him, as treasurer of a lodge of
" Knights of Pythins. ‘When arraigned the de-
fendant pleaded mot guilty, sand ai -the ttial
presented challenges to the atray of jm‘-ors

and moved to quash the venlres, both as to
‘the regular pauel ‘dfavwn from the jury box
“and'the specigl panel selected by the sheriff.

The challenges sworn to by the defendant
- dllege that the tounty commnissioners are all
“white men, and {n selecting the list of names
. for jury duty discriminated against all col-
ored mern of African descent, and falled and
 refused ‘to eelect any, dolely on acconnt of
“their race, ‘edlor, and previous condition of
gervitude; that for many years all colored

v men - of African.idescent have “been dlscrim-
inated agqlnst by the county. commtssloners,
-~and - none bave beer’ dr?wn, selected, or sum-
_moned as petij: ‘darors In any of the courts
6L the county, that at the’ time. of selecting
. the.names for- ;Iury duty there were and are
“now many thousand ‘eolored-inen:of -African

“descent in the county, ‘2 'large mumber of
: whom are taxpayers and of approved integ-
- rity, falr character, sound judgment end in-
“telligence, ‘and fully qualified for Jury duty;
* that this fact was, well known to the county
eommlssioners 'and. gheriff at.'the time of

selectlna the list ahd summonlng the jury;

that thls dlscrimlnatlor; against negroes or

" colored "mén ‘of A'frlcan descent is solely on. |

account of thelr race and previous condition
“of ‘servitude: ~that by this .discrimination
against cplored. men  the Qefendant ,being ~a
«colored-man of Afrlcan descent, 15 denied the
: equal protection of the law; that the sheriff
® summoned dnly’ white mén to serve as jurors,
T and failed and refused to select any colored
-*man of African descent to serve.on the Jury,
*'thus dlscrimlnating agalnst all ‘edlered men
‘‘of African’déscént; that it has been the cus-
“tom for many, years in the court, when spe-
cial.venires were issued and served, for the
sheriff to fail and refuse to select any names
of persony «of the Africen race to serve on
the jury In the toutt; that the disérimina-
tioh and refusal of the sheriff to select any
men of the African race to serve on the jury
- ig -on account of their race, color, and previ-
-:ous- condition of servitude, and this diserim-
_ inatlon against the colored men of African
_descent is a denlal to the defendant of the
equal protection of the law, be being a col-
ored man of Afiicati descent and a citizen of
the United States and of the state and county.
"The state joined issue on the challenges,
and testimony- in wsupport-of the challenges

was taken, -the ‘material part of which is as |
- the "Congtitution of fhe United States pro-

foilows: Bix of the jurors were drawn from
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-and eclty schools,

. dozen colored- men, if any,

1(Fla.

the jury box and ‘the other six were ‘selected
by : the sheriff. . When N. B.. Broward was
sherift o few colored men wére drawn.on the
juries. Colored people of the county -own
.eongidergble property and pay considerable
taxes., Colored children stterd the county
Colored people are consid-
_erably engaged in business in the city. The
1ist of names of several hundred persons plac-
ed in the box for jury duty during the year
1907 does not contain the mames of a half
Several named
colored persons have served on jurles in the

.past. The colored people of the city are pro-

gressive, -
gaged In business enterprises.

They have property and are en-
There i3 &

~colored bank in the clty, and colored. men
-successfully conduct  real estate offices and
“Industrial Insurance companies,
. builders and merchants, :
“In nearly -every line -of business.
+people have schools in the eounty and.two

_ Bome - are
Others are engaged
Colored

colleges. About two-thirds of the colored
‘men are.of falr character, sound judgment
and intelligence, and fully gualified for jury

_duty. There I3 a large majority of the color-

ed people In the county. It bas been a long
time since colored men have served onm, the
jury in the court. . .

The state lntroduced no evidence. The
court denied the challenges, and the defend-
ant excepted.- Having heen .convicted, and a
new trial denied, the defeudant'duly except-
“ed, and tock writ of efror, assigning as errors
the denial of the challenges to the jurors and
the”denial of the motion fof new tiial.

. The order heretofore made by this court

with reference to-the proper authentication
of the bill of exceptions in this cause has
; been complied. with, and a copy of a Quly
authenticated bill of exceptions g eontnined
m the transeript of the record now on file.

““I. 1. Purcell, for plalotlff n error. W. 8
Elna Atty Gen,, for the State. . . .

" WHITFIELD, J. (after stating the tacts

as above). Having been convicted of embeg-
szlement, the -plaintiff in error insists here
on writ of error that ‘the i{rial court erred
in overruling his chailenges:to the array of
jurors, made on the ground that there was
“{llegal dlserimination in the selection and
summoning of the jurors.

It is not contended that the statutes ot this
state under which the jurors “were selected

" and summoned are viclative of any consti-

tutional provision; but It is urged that the
getion of the officers of the state in the ex-
eciition or administration of the statutory

| provisions for selecting and summoning the

jurors was such that citizens were diserim-
inated agalnst on account of race or color,
and that thereby the state has- denled the
-plaintiff In error the equal protection of the
laws, In violation of the Constitution of the
United Btates.

Section 1 of the fourteenth: amendment to
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-ivides that: *All persons born or:naturalized
in the United Btates, and subject to the ju-
- riadiction - thereof, are eitizens of the United
“Btates #nd of the state whereln they reside,
*No state shall make or enforce pny law whieh
. shall abridge the privileges or Immunities
of : citizens of the Unlted . States; nor shall
-any state deprive any person of life, llberty
or property without due process of law;  nor
. deny to eny ;person: within its jurisdiction
- the equal protection of .the laws.” ... :
' The Constitution of  the ,United States,
within its limited sphere, 13 the supreme law
- of 'the land; and If is the duty of all offictals,
whether - legislative, Judicial, executive, .nd-
- ministrative, er minjsterial, - to-.so perform
every official act as not to.violate the constl-
. tatlonal provisions. .- - S -
s . The duty rests upon-all courts, state and
- Rational, to guard, protect, and enforce every
- ¥lght, granted or secured by the ‘Constitution
_of the. United States, whenever such rights
—are juvolved  In-eny. proceeding before the
court; and the -right is duly and .properly
Clalmed or asserted. . B
.- -Where -a . discrimination has been made
: mgalost persors becanse-of race or color In &
‘state statute, or In any action of officials
..thereunder, In the selection, summoning, or
» impaneling .of, jurors, any person.of the race
.80 discriminated . mgainst who s .to be. tried
+on a criminal charge by such jurors may by
:proper proceedings duly taken for that pur-
. Pose- have the statute or the actlon taken
- thereunder annulled by, the court as being a
-denial by the state to the person s being
. iried of the equal protection of the laws, in
~violation of .the foyrteenth amendment to. the
Constitution of the United States. This rule
~A§- the daw of the land,.because It has been
80 determined by the Supreme Court of the
United States, acting within its Judicial pow-
er. Strauder v. West Virginia, 100 U. 8. 303,
25 L. Ed.-864;. Virzinia v. -Rives, 100 u. 8.
813, 25 L. Ed. 667; Ex parte Virginia, 100
U. 8. 339, 25 L. Ed. 676; Neal v. Delaware,

303 Y. -8.-870, 26 L.-Ed,-567; .Glbson v,

" Mississippl, 162 U, 8..565, 16 Bup, Ct. 904,
40 L. Ed. 1073; Carter v, State of Texas,
177 U. B. 442, 20 Sup. Ct. 687, 44 L, Ed. 839;

. Rogers ¥. -Alabama, 192 U, 8. 226, 24 Sup.
.Ct. 257, 48 L. Ed, 417; Biate v. Peoples, 131

" N.°C. 784, 42 8. E. ‘814;. ‘State v. Warner,
165 Mo. 899, 65 8. W, 584, 88 Am, St. Rep,
"422; Green v. State, 78 Aln. 28, -

The statutoty provislons' of this ‘state for
selecting, summoning, ‘and inipaneling Jurdrs
do not diseriminate, or authorize any dis-

. erimination, against any person . for jury

- duty because of race or ‘color, and do not
violate the constitutional provision' above

--quoted. It is the duty of the officers charged
with the administration or executicn of such
statutory provisions to do so without violat-
Jng the Constitution of the United States, by
discrimineting against persons .on account of
race or color ‘or by other illegal action. ' If
n the"ae!eetléh,‘summoninz, or !mpaneling of
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Jurors a discrimination is made against any
cltizen on gecount of race er color, such ac-
tion 13 not authorized by the statute, is il

- legal, and upon proper proceeding duly taken

for that purpose should be pet aside and an-
-nuiled {n tote, .

Where the statute of a state In Its terms
does not abridge a privilege or immunity of
citizens of the United States, or does not
deny to any person the equal protection of
the laws, the action of officials In executing

- the provisions of such statute Is presumed to

be legal. When illegal action by ao official
In the adminlstration or execution of a valia
_statute {8 charged, such illegal action shonld

-be duly, properly, directly, and distinctly al-
--leged, and, If not admitted by demurrer or

otherwise, should be -duly proven, or proof
thereof duly effered, sccording to the nsual

| and proper mode of procedure In such cases.

Brownfleld v, SBouth Carolina, 189 U. S, 426,

. 23 Sup. Ct. 513, 47 L. Ed. 832; Tarrance v.

Florida, 188 U. 8, 519, 23 Sup. Ct. 402, 47

L. Ed. §72;. Willlams v. State of Miseissippl,
170 U, 8. 213, 18 Sup. Ct. 583, 42 L. Ed. 1012;

Carter v. State of Texas, 177 U. 8. 442, 20
Sup. Ct, 687, 4¢ L. .Ed. 839; Smith v, State
of Mississippi, 162 U. 8. 592, 18 Sup. Ct
000, 40 L. Ed. 1082; Tarrance v, State, 43
Fla.  446,. 30 South. 685 Moatgomery v.

. Btate, :53 Fla, 115, 42 South, 894,

- The constitutjonal guaranty of equal pro-

- tectlon: of the laws does not give to any per-

son a right to a jury composed In whole or In
part .of his own or of any particular. race:
but every person being tried in a court of
_Justice 13 entitled to have a jury selected
and summoned Sithout illegal diserimination
of any .character. A large discretion s nec-
essarlly allowed the pfficers charged with

~the responsible duty of selecting jurors. This
" discretion should be carefully exercised, so
; a8 to aid in the proper administration of the

:law by securing the best juries possible with-

+out Hlegal discrimination against auy -quali-

fled citizen of the state. Illegal discrimina-

- tion In selecting .pergons to serye as Jurore

affects ‘the valldity of the panel or wenire

--48 an entirety, ‘without reference to the im-
partiglity of individual jurors on the panel.

In the eyes of the law all persons of all races

- are regarded. alike, and no person has any

right :to Insist that'a person of his race or
color shall be on the jury by which he is
tried when charged with erime, or when he
1s otherwise a party to .an action or Pro-
ceeding, But every person has a right to
insist that officers of the law, in selecting

-lists of mames of persons to compese the

Jurles In the courts, shail not in such selec-
tion discriminate against any citizen subject
to jury duty becanse of his race, color, or

- previous condition of servitude: snd if such

officers do 8o discriminate they violate the
Constitution of the United States, and the en-

‘tire lists of jurors 80 selected are vitlated

and lllegal. Montgomery v. State, 53 Fla.
116, €2 Bouth. 804; Virgints v. Rives, 100 U.
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', 818, 823, b5 L EQ. 667; State * Brown,

119 Mo. 527, 24 B W, 1021, 25 B W. 200;
Lewls v. State (Miss) 45 South. 860; SBtate

“v. Casey, 44 La. Ani. 869, 11 ‘South. 583;
~Bullock v. State, 65 N.-J. Law, 557, 47 Atl

499, 2 8. B. 866 - ] ;
- On a Tormer writ of error In this case

62, 86 Am. St. 668; Lawrence 'y, Common-
wealth,’ 81 Va: 484; State v, Sloan, 87 N. C.

r

(58 Fla. 115, 42 South. 894} it was held that
~an allegation that the “refusal of the sheriff

to select any men of ‘the African race to

‘werve ot the jury Is on accoiint of their’race,

" color, and previons condition of servitude”

‘18 ‘a_sufficient ‘charge ‘of discrimination to
‘entitle” defendant ‘to prove it. This is ‘the

‘law of the case, and is applicable to both
"the challenges ‘now before ‘the court,

Where testimony is admitted’ without ob-
jectlon in & judicial proceeding, it ta treated

“a8 received by consent. When so admltted,

the tegtimony, If not iilegal, should be given
all the probative force that its ordinary
meaning and effect will afford. The testl-
mony in support of the ‘thallenges 18 not full
and clear; but it ‘'was admitted without ob-

‘Jectlon, and no testimony was offered In re-

“buttal.

Under these circumstances the evi-

" dence ‘adduced ‘by the defendant n support

- dicted in any way.

“of his challenges to the jurors should be giv-

en all the probative force and effect that the

- meaning of the testimony nafurally and ordl-

narily affords to the mind, without technieal
requirements or llmitations. * There 18 un-
controverted testimony -that the people -of
oné race and color are numerically in the
majority in Puval county, where the trial
was had, and that about two-thirds of the

.men of that race are of falr character, sound

judgment and intelligence, and fully quall-
fled for jury duty, but that i the lst of sev-
eral hundred names drawn for jury duty

- not more than half dozen, If any, names of
. mien of that race are found, and also that

colored men were drawn on the jurles when
N. B. Broward was sheriff, but it hag been
a long time since ‘men of that race bhave
gerved on the jury in the court. A portion
of this testimony may be merely .opinions or

- conclusions; but it was admitted without ob-

Jection, and was not. impeached or contra-
If testimony that is not
strictly admissible, as distinguished from be-
ing ilegal, is admitted without objectlon,
and it is not controverted In any way, the
courts are not required to give such testi-
mony & narrow- or restrictive probative force
and effect. ° . S "
While the presumptiion 18 that the officers
have legally discharged their duty In select-
ing and summoning the jurora under statutes

.that do not authorize any Illegal dizerimina-

tion, yet thisis but a presumption, that may
pe overcome by evidence to the contrary.
here 8 -uncontroverted testimony that- the
people of one race and color are largely in
the majority of the population in the county

where the court was-held; that about.iwo-
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* thirds of the men of that racd are fully quatl-
‘fied for jury duty;: that'a list-of several
hundred names of men gelected for Jury duty

-for the year does'mot contaln tlie mames -of

‘a ‘halt dozen, if any, men ‘of that race; that
men of that race have served on the Jury in
the past, but that it has been a' long time

‘ gince men of that race have served onthe

“jury in the court; and that the ‘people” of

" that'race-are engaged In pursuits that ghotild
tmprove thelr intellectual &nd moral condi-

tion. As there bas been o change in the

“law that 'would extlude men’ of any Tace

- from Jury dafy, this' evidence tended to dhow

- discrimination on gecount ‘of race ‘or color;

-and such -uficontroverted evidence i8 at least
‘auficlent to require some proof that, mot-
withstanding the facts in evidence, there was
o discrimination on-account 6f race or’ color
"aghinst any person of any race in the selec-
‘tion and summoning of the jurcrs.  See Hub-

“bard v. Btate, 43 Tex. Cr. R. 564, 67-8. W.
413; Whitney v. State, 43 Tex. Cr. R. 197,

g3 8. W. 879; .Hastling v. State, 69 Ark. 189,
62 8. W. 584; Btate v. Murray, 47 La. Ann,
1424, 17 South, ‘832; Haggard Vv. Common-

-wealth, T0 Ky. 368; Lewin v, State (Mlas)
45 South, 360, * ] ‘

Ad there was uncontroverted evidence tend-
ing to show discrimination against persons
on account of race or color in the gelection

- of jurors whose names were on the pancls,

- gufficlent t6 overcome the presuinption !n fa-
“yor of the legality of the acts of the officers,
-the challetiges interposed should have been
sustalned. See Smith v. ‘State, 42 Tex. Cr.
R. 220,68 B. W. 97; Kipper v. State, 42
Tex, Or. R. 613, 62 B. W. 420; Whitney v.
State, 42 -Tex. Or. R. 283, 59 8, W, §55.

The judgment is-reversed, and ‘the cause
is remanded for further proceedings accord-

ing to law. S

| SHACKLEFORD, G I, and COCKRELL,
J., concur.’ T ) )

" TAYLOR, HOCKER, s1d PARKHILL, JJ,
’ poncur in_ the opinlqn. S
; '“‘}  ﬁmM@
STATE ex rel. LOFTIN, County Solicitor, ¥.
T McMILLAN, Circuit Couit Clerk.
(Supreme Court of Florids. Feb. 12, 1908.
.On Rehearing, March 17, 1808.) .
1. BrATUTES—CONSTRUCTION. . -
2 7 Yaws should be construed with reference to
the Constitution and the purpose designed to be
accomplished, and in connection with other laws
: in pari materia, thongh they contain no refer-
,gnce to each other, L ce
[Ed. Note.—For cases in S&int' ses Cent. Dig.
vol. 44, Statutes, §§ 303, 1.
2, SauME, L L
~ Where one’ statute in com) rehensive terms
“covers a- subject, and another later statute em-
 braces only a jcular part- of the same sub-
_ject, the two ehould be construed together, un-
‘ess a different legislative intent appears;, and
‘the statute relating'te the particular part of

i




